CAREY HIRON'TZ
R VER RIN\ERS, LTD

| BLA 93-621, 93-647 Decided March 12, 1997

Appeal s froma joint decision of the Royal Gorge Resource Area
Manager, Bureau of Land Managenent, and the Arkansas Headwaters Recreation
Area Park Manager, DO vision of Parks and Qutdoor Recreation, ol orado
Department of Natural Resources, approving a rationing plan for commerci al
boating use and froma joint decision of the Dstrict Manager, Canon Aty
Dstrict Gfice, Bureau of Land Managenent, and the Manager, Sate of
ol orado DO vision of Parks and Qut door Recreation, South Region, rejecting
obj ections to the rationing plan.

Afirned.

1 Federal Land Policy and Managenent Act of 1976: Land Use
A anni ng

Ajoint BLMand Sate deci si on devel opi ng a rati oni ng
plan for commercial boating use in accordance with the
directives of a recreation managenent plan anendi ng a
nanagenent franmework plan wll be affirned on appeal if
the decision is based on a consideration of all

rel evant factors and i s supported by the record, absent
a show ng of clear reasons for nodification or
reversal. lhsupported differences of opinion provide
no basis for reversal.

APPEARANCES  Carey Horow tz, Denver, (olorado, pro se; Pete Gordova,
Esq., Salida, Glorado, for Rver Runners, Ltd.; Lowell L. Mxdsen, Esq.,
Gfice of the Regional Solicitor, US Departnent of the Interior, Denver,
ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

Carey Horowtz, d.b.a. Voyageur Adventures (Horow tz), has appeal ed
for the June 30, 1993, decision of the Royal Gorge Resource Area Manager,
Bureau of Land Managenent (BLM, and the Arkansas Headwat ers Recreation
Area (AHRA) Park Manager, D vision of Parks and Qutdoor Recreation (DPCR),
ol orado Departnent of Natural Resources, approving the rationi ng plan
for coomercial boating use of the AHRA R ver Runners, Ltd., has appeal ed
fromthe August 13, 1993, decision of the Dstrict Manager, Canon dty
Dstrict Gfice, BLM and the Manager, DPCR South Region, rejecting R ver
Runners' objections to the rationing plan. By order dated Cctober 13,
1993, we granted BLMs request to consolidate these two appeal s.
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BLM and DPCR devel oped the rationing plan in accordance wth the
directives of the Arkansas R ver Recreation Managenent H an (
approved wth slight nodifications by the Sate Drector, (olorado Sate
Gfice, BLM on Qtober 27, 1989, as an anendnent to the 1979 Royal Gorge
Managenent Franework Alan (MP). The ARRW establ i shed the seasonal
carrying capacities of the various segnents of the upper Arkansas R ver
fromLeadville to Puebl o, Gl orado, for both conmercial and private use
(ARRWP at |1-5, Illustration I1-1) and identified the conditions which
woul d trigger indirect and direct controls over use of the river (ARRW at
11-23 through 11-25). Specifically, the ARRWP, as nodified by the Sate
Drector's Qctober 27, 1989, decision, provided that

when use in any segnent reaches 75 percent of prescribed
capacities on nore than five days per season, [BLMw ] initiate
a user education effort explaining that capacities are being
reached and encouragi ng use of other river segnents offering
simlar types of recreation in order to postpone direct use

regul ati on as |ong as possi bl e.

* * * * * * *

Wienever use on any one river stretch exceeds 75 percent of
capacities established for the coomercial or private sector five
tines in any one season, BLMand DPCRw || begi n to deternne how
allownabl e use wll be assigned wthin that sector. This
determnation wll be nade:

According to then current BLMpublic |ands policies,
As an addendum (not anendnent) to this plan,

Wth opportunity for public and Advi sory/ Task Force revi ew
and comment provi ded,

I ncl udi ng assi gnnent of |aunch tinmes and group/ party size
specifications as appropri ate.

Wienever use on any one river stretch exceeds 75 percent of
capacities established for the coomercial or private sector five
tines in any one season, BLMand DPCR utilizing the nost recent
studies and nonitoring data available, will assess the need for
establishing different carrying capacities on weekdays vs.
weekends and holidays. It is expected that weekday capacities
woul d be considerably | ower than those for weekends and
hol i days. [1/]

1/ The Sate Drector added this paragraph in response to issues raised in
protests received on the draft ARRW. See Sate Drector's Gct. 27, 1989,
Decision at 1 and 2, Y 8.
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Exceedi ng prescribed carrying capacities nore than five
tinmes in a season Wil trigger use allocation the foll ow ng
year for the affected stretch of river. se allocation will
be applied only to the user group that exceeded capacities. [2/]

The al | ocation systemnmay be di scontinued at the discretion
of BLMand DPCR

If denand falls short of available capacity for two
consecuti ve seasons for any river stretch, or

If, through inproved utilization of key access sites or

the river corridor itself, it is determned that capacities
established in this plan need to be raised and the plan is
anended.

(ARRWP at 11-23 through I1-24, as nodified by Gct. 27, 1989, Approval
Decision at 2, 1 8 and 9). The ARRW al so prescribed the inposition of
limtations on the naxi numnuniber of boats per group and | aunches per
segnent concurrently wth the inpl enentation of use allocations in order

to reduce crowdi ng and congestion, pronote visitor safety, and enhance
resour ce appreciati on and specifically prohibited any sector of the boating
popul ati on, whether private or comnmercial, which had reached its prescribed
carrying capacity fromappropriating unused capacity fromthe other sector
(ARRWP at |1-25).

A though the ARRWP did not delineate the procedures for inplenenting
rationing, it indicated that BLMpolicy al ready contai ned gui dance on
how to nmake use al | ocations once carrying capacities had been reached
and indirect neasures to acconpli sh nanagenent obj ectives had been
exhausted (ARRWP at 1-15 through 16). The identified criteria
governing all allocation systens incl uded:

1) DManageability: A location nethods nust be workabl e,
i npl enent abl e, defensible to users, and wthin legal and
budget ary constraints;

2) Hexibility: The nethod used nust be responsive to the
rel evant amount of use and to denand shifts;

3) Fairness and Equity: The nethod nust be equitabl e and
fair tothe greatest extent possible and to all concerned;

4) Maximzation of experiences and al | owabl e use; and

50 Mnimzation of resource inpacts and user conflicts.

2/ This last sentence was added by the Sate Drector in his approval
decision. See Sate Drector's ct. 27, 1989, Decision at 2, T 9.
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(ARRWP at 1-16). See al so BLM Manual Section 8372.06. E

The ARRWP al so described three acceptabl e, but not excl usive,
al | ocation nethods authorized i n BLM Handbook H 8372- 1:

1) Lottery: Ater applicants are screened to neet mni num
standards, such as safety and past perfornance, those renai ni ng
applicants nmay be awarded a permit by a lottery system

2) Hstorical Wse: Assign the nunber of user days
according to historic use records. This is defined as the
average of the highest two seasons in the precedi ng 5-year
period; and

3) onpetitive System After standards for desired
services are established, invitations to submt proposals (either
by open bid or natching bid) are extended to all operators. The
proposal s are then eval uated agai nst the standards. * * * Those
who rank the highest are anarded a permt and a specific nuniber
of user days.

(ARRWP at 1-16). 3/

Because the ownership of |ands adjacent to the river consisted of
a patchwork of Federal, Sate, rnunicipal, and private interests, the ARRW
specified that inplenentation of the plan and nanagenent of recreational
use of the Arkansas R ver corridor woul d be a cooperative venture between
BLMand DPCR wth DPCR assuming the role of prinary, on-the-ground
recreati on nanager pursuant to a cooperative nmanagenent agreenent (QW) to
be devel oped upon plan approval . See ARRW at |1-1, -5, 1-13 through 14.
The ARRWP expl ained that DPCR had the authority to regul ate the nmanner,
type, ting, location, and anount of recreational use on the affected
corridor of the river under the recently enacted provisions of the Arkansas
Rver Recreation Act, Gl. Rev. Sat. 88 33-12.5-101 through 105 (1993 Qum
Supp.) (ARRW at 1-13 and Appendix E). The QWA fornal i zing the cooperative
part nershi p between BLMand DPCR for the nanagenent of the public | and
resources of the Arkansas R ver corridor and identifying DPCR as the | ead
agency in the managenent of recreation on public lands and rel ated waters
in the AHRA was signed by the Governor of the Sate of ol orado, the
Drector, BLM and the lorado Sate Orector, BLM on Qctober 27, 1989.
Both BLMand DPCR agreed in the QWA to work together to allot and ration
river use as specified in the ARRW. See Sections III1.A6 and II1.B 2,
C\VA at 4.

3/ The Handbook al so sunmarizes the "common pool " al | ocation nethod for
assigning or adjusting use during the season when a permttee cannot use
assi gned user days, explaining that the permttee can return the unused
days to a conmon pool for allocation to others. See BLM Handbook H 8372-1
at 11-3.
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Pursuant to the provisions of the ARRW and QWA BLMand DPCR advi sed
the public that the 1991 outfitted boati ng use in the AHRA had reached
75 percent of capacity five tines in Browns Ganyon, tw ce in Royal Gorge,
and once in The Nunmbers and had exceeded capacity tw ce in Segment 3, thus
triggering the agencies' obligation under the ARRW to begi n determning
use al |l ocation nethods for the affected sectors, and requested public input
in the devel opnent of a rationing plan for comercial use of the river.
See Whdated Public Handout Gontained in the Gase Fle. After hol ding four
publ i c scoping neetings to identify issues and concerns, considering
corment s recei ved during the devel opnent of the draft plan, 4/ consulting
wth the AHRA dtizen Task Force and the Qutfitter Rationing Comtt ee,
eval uating cooments on the draft plan, naki ng presentations to and
accepting suggestions fromthe Gl orado S ate Parks Board and the BLM Ganon
dty DOstrict Advisory Gouncil, BLMand DPCR i ssued their June 30, 1993,
deci sion approving the final rationing plan for conmercial boating use of
the AHRA and naki ng a correspondi ng addendumto the ARRW. The deci si on
expl ained that the plan provided direction for nmaki ng conmercial use
allocation decisions in the AHRA and that on-the-river application of the
rationi ng net hodol ogy woul d occur as each section of the Arkansas R ver
reached the threshold | evel s for rationing established in the ARRW.

The pl an defines the all ocati on net hodol ogy to be inpl enented the year
follow ng the year in which capacities have been reached nore than five
tines in any specific subsection of the river, explicitly clarifying that
rationing wll be limted to only those subsections and days where
capacities have been net and that cal culations for rationed use wl |
separ at e weekends and hol i days fromweekdays (Rationing PFan at 1.A 1-.3).

Hstoric use forns the foundation for the allocation cal cul ations:

Hstoric use wll be based on the average of the use
occurring on the high tw of the nost recent five years for the
days being rationed in the section being rationed. (If at the
tine of inplenentation there are not five years of records, we
Wil use the high two years of those years for which records are
avai |l abl e.)

In the event that the average use occurring on the high
two of the nost recent five years for the days being rationed is
greater that 100%of capacity, additional years (3rd highest, 4th
hi ghest, 5th highest) wll be added and averaged until averaged
use equal s 100%of capacity. * * *

Including 1993 data, there are three years of sufficiently
detailed data to calculate historic use. Dependi ng on how soon
rationing is necessary, it may not be possible to utilize five
years.

4/ The record before us does not contain a copy of the draft plan although
the case file does include public cooments on that plan and the final plan.
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Shoul d this occur, the nunber of days of historic use
available wll be used to get as close to 100%capacity as
possible. Each outfitter wll then be reduced equally by the
percent age necessary to reduce total use to the required 100%

capacity.

Exanpl e: total rationed use of all outfitters after
averagi ng user days is 110%of capacity. BEvery Qutfitter woul d
be reduced equal |y so that rationed use equal s 100%

In the event that the average use occurring on the high two
of the nost recent five years is | ess than 100% each outfitter
w il be increased equal |y by the percentage necessary to increase
total use to 100%of capacity.

Wien nat henatical calculations are nade to performthis
averaging, all fractions, or parts of a boat, wll be rounded up.

(Rationing PFan at |.A 4).

The pl an addresses the recal cul ation of rationed use and the
redistribution of unused days:

Rati oned use figures wll be recal cul ated every three years,
utilizing the last three years. Use on Rationed days wthin 80%
of the rationed anount 2 out of 3 years wll be counted as 100%
use for recal cul ati on purposes.

Wien nat henatical calculations are nade to performthis
averaging, all fractions, or parts of a boat wll be rounded of f
(.49 round down, .50 round up).

Upon recal cul ation, unused days w il be distributed by
di viding the nunber of unused boats for each day by the nunber
of Qutfitters wthin that subsection who are interested. Each
participating Qutfitter wll then be issued that nunber of boats.
If the nunber is less than 1 boat per Qutfitter, alottery wil
be hel d anong these Qutfitters wth the nunber of boats avail abl e
distributed one at atine to lottery w nners.

Recal cul ation provi des opportunities for gronth by equitably
redistributing any unused boat days that may exi st.
Redi stribution of unused days w il be announced and conpl et ed
prior to the boating season.

(Rationing Pan at 1.A5). To prevent extrenes in flow conditions from
undul y i nfluencing historic use, the plan identifies circunstances under

whi ch a boating season w || be excluded for recal cul ati on purposes. See
Rationing FHan at |.A 6.
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The pl an defines a "boat day" or "user day" as any part of 1 day
utilized by either a boat or a person and clarifies that a user or boat
day wll be counted for whatever portion of a day a boat or guest is in
any subsection of the river wthout distinguishing quarter, half, and full
day trips (Rationing Pan at 1.A 7). In order to prevent conpani es from
trying to obtain unwarranted historic use, the plan considers both boats
per day and peopl e per day:

| npl enentation of rationing wll be triggered when the
nunber of boats per day exceeds the capacities detailed in the
[ARRW]. Wien this occurs, rationing wll be defined as both
boats per day and peopl e per day, equalling ei ght people per
raft including the guide. For kayaks, inflatable kayaks, 2-seat
catarafts, and canoes, the nunber equal s two peopl e per boat.

In the year that days reach capacity and nust becone
rationed the foll ow ng year, the nunber of peopl e/ boat a conpany
has that year nust be wthin 80%of that conpany's historic
peopl e/ boat average, in each respective subsection. For 1993,
this wll be based on 1991 and 1992 use figures. For every year
thereafter, this wll be based on the i rmedi atel y precedi ng three
years. Shoul d the peopl e/ boat average on this day be | ess than
80%of that conpany' s peopl e/ boats hi storic average, the nunber
of boats on that day wll be reduced, for rationing cal cul ation
pur poses, by that sane anount.

This calculation wll reduce specul ati on by conpani es that
nay try to increase the nunber of boats wthout an increase in
busi ness for purposes of obtaining historic use.

(Rationing Pan at |.A 8).

After explaining that the flat across-the-board peopl e per boat figure
approxi mates actual usage while allowng for a snall increase in the
overal | nunber of people with the nunber of boats renaining constant, the
pl an conti nues:

For purposes of recal culation, boats wll be the prinary
index. The total nunber of people an outfitter nay take wll
be determned by multiplying the rationed nunbers of boats tine
[sic] 8. (Exanple: 10 boats x 8 peopl e per boat = 80 peopl e, or
10 kayaks, inflatabl e kayaks, 2-seat catarafts, or canoes x 2 =
20 people.) Wthin legal restraints, an Qutfitter may | oad
boats as they wsh. However, an Qutfitter may not exceed their
rationed nunber of boats in a rationed day, or that nunber of
peopl e. Nunbers nay not be interchanged between types of boats.

If only "boats" were used to identify use, use capacities
could significantly increase because there are conpani es usi ng
kayaks and infl atabl e kayaks. These boats coul d be changed to
rafts, and the nunber of people on the river coul d i ncrease
dranatical |l y.
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If only boats were used to identify use, use capacities
could increase significantly if |egal peopl e per boat |oadi ng
capacity were reached. The legal loading formula is the | ength
of boat divided by 2, plus 2, plus the guide. The legal |oad for
a 16-foot boat is 11 peopl e.

If only "peopl e" were used to identify use capacities, the
nunber of boats on the river could dramatically increase. This
could | ead to exceeding the boats per day capacities set in the

[ ARRWH .
(Rationing PFan at |.A 8).

The plan reiterates the statenent in the ARRW that rationing nay be
discontinued if demand falls short of available capacity for two
consecutive seasons in any river section (Rationing Pan at 1.A9). The
pl an al so subdi vi des one subsection of the river (Rationing A an at
|. A 10), reduces commercial weekday use on two sections of the river by
20 percent (Rationing Fan at |.A11), and limts trip size to no nore than
10 boats while requiring a 300-foot spacing between trips by the sane
conpany (Rationing Pan at |.A 12).

The pl an provi des one exception to the general prohibition agai nst
outfitters wth no historic use on rationed days operating on those days:

Sharing rationed boat and/or user days wll be permtted
onatria basis wth the followng requirenents: h a form
provi ded by AHRA nanagers, the Qutfitter loaning their rationed
boat and/or user days for that day wll state who the days are
bei ng | oaned to, how many boat and/or user days are bei ng | caned,
the date, the subsection(s) involved, and sign and date the form

The receiving Qutfitter nust sign and date the formal so.

This form signed by both Qutfitters, is due fromthe
Qutfitter who borrowed the use on Novenber 1st wth Post Use
Reports. A separate formis required for each | oan of boat
and/or user days. In addition, this information nust be
tel ephoned into the AHRA of fi ce the day sharing arrangenents are
nade.

The Qutfitter loaning the rationed boat and/or user days
Wil receive historic use credit for the days | oaned as | ong as
they are used. Days borrowed but not used wll be subtracted
fromthe use figures of the conpany borrow ng the use. Boats
utilized for borrowed user days wll be clearly narked as
bel onging to the Qutfitter borrow ng the user days.

MViolations of this provision will result at a mninum
in additional fees assessed in the anount of $100 for each
occur r ence.
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Use on rationed days may be shared only within the
subsection that they are rationed for and only anong conpani es
havi ng use on any day in that subsection.

Sharing rationed user days nmay prove to be too conplicated
interns of reporting by Qutfitters and recordi ng by AHRA
nmanagers, as well as in verification of use. The apparent
advantages[,] the flexibility to provide naxi numservices to
guests, opportunity for snmaller conpanies to better schedul e for
their trip needs, and full utilization of rationed use nake this
worth trying. |If it does not work this provision wll be renoved
fromthe Rationing A an.

(Rationing Fan at 1.A 13).

The pl an outlines conpliance neasures, including regular nonitoring,
randomi nspections, and audits and provides that, if an outside audit of
an outfitter is necessary and that audit uncovers errors i n bookkeepi ng,
records, and/or paynents to the AHRA the audited outfitter will be
assessed the cost of the audit as well as any applicabl e additional
assessnents and penalties, but if no discrepancies are di scovered, the
audit's cost may be spread anong all outfitters (Rationing PFan at |.A 14).

Mnetary fees wll be assessed under the plan for each person and boat
over rationing limts and repeat of fenders nay have their permts cancel |l ed
(Rationing Pan at 1.A15). To aid in verification of each conpany's use,
the plan requires boats to be clearly narked, wth the conpany's identity
visible fromeither side of the boat (Rationing Fan at |.A 16-.17).

Under section |I.A 18 of the rationing plan, although 2 consecutive
years of nonuse on the entire river wll result inthe loss of outfitter's
speci al use concession boating permt, an outfitter nay nake a witten
decl aration of nonuse for the succeedi ng season no nore than once in
3 years, and the rationed days in the year of nonuse wll not be subject
to recalculation. Those unused rationed days wll be nade available to
other outfitters by dividing the nunber of boats avail abl e by the nunber
of interested outfitters wth use in that subsection and awardi ng each
outfitter that nunber of boats. Alottery wll be held shoul d the nunber
of boats per outfitter be less than one or a fraction of a boat. This
net hod, the plan explains, which insures the utilization of the full
capacity of the river section over a period of tine but does not grant
historic use to successful |ottery wnners of these days, protects the
busi ness i nvestnent of snaller outfitters particularly susceptible to
the occurrence of significant personal events affecting their ability to
conduct busi ness while allow ng the use of any avail abl e user days by
other outfitters. The plan simlarly provides that, until the earlier of
January 1998 or the tine the nunber of permts drops bel ow 45, boat user
days which return to the AHRA due to permt cancellations will be held in a
common pool for the respective subsections invol ved and nade avail able to
outfitters having use in the subsection, wth no historic use accruing to
the outfitters receiving the additional boat user days (Rationing P an
at 1.A19).
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Any increased operation costs created by plan i npl enentation wll be
paid for by additional outfitter fees, the plan explains, since the costs
attached to this new AHRA responsi bility nust be rei nbursed by the program
itself (Rationing Fan at I1.A20). The plan al so establishes a cap of 45
commercial permits, to be attained through attrition, but authorizes an
exception of up to 5 additional permts for coomercial activity in one
underutilized segnent of the AHRA (Rationing Fan at 1.B). This commercial
permt cap and the plan provision retaining BLMs current permt transfer
policy (Rationing Fan at I1) remain subject to continuing nonitoring,
anal ysis, and possi bl e future nodification. See June 30, 1993, Rationing
P an Approval Decision at Uhnuniered Page 2.

Horow tz appeal ed the approval decision and rationing plan directly to
the Board. R ver Runners, however, first filed objections to the plan wth
BLMand DPCR 5/ R ver Runners opposed the inpl enentati on of the rationing
plan on the grounds that it restricted interstate conmerce in violation of
the Gormerce dause of the Lhited Sates Gonstitution, that it violated the
equal protection clause of the Fourteenth Anendnent of the Lhited Sates
onstitution and the due process of the Sate constitution, that issuance
of the plan during the height of the rafting season prevented busy
outfitters fromobjecting to the plan, that the rafting user fees were
being inproperly utilized for purposes other than those whi ch woul d benefit
the rafting industry, that DPCR had no authority to regul ate the surface of
the Arkansas Rver, and that the plan infringed upon the rights of private
| andowner s.

In a decision dated August 13, 1993, the BLM Ganon Aty O strict
Manager and DPCR Sout h Regi on Manager (Managers) rejected R ver Runners'
obj ections, finding that the agencies were not the proper forumfor
deciding constitutional issues and that, in any event, the plan did not
regul ate or discrimnate against interstate conmerce in violation of the
Gonmerce dause nor did it deny Rver Runners equal protection or due
process since it conforned to the directives of the ARRMP, derived from
careful thought and considerable public input, and affected all outfitters
equal ly. Wiile the Managers acknow edged that the timng of plan issuance
mght have been i nconveni ent, they considered this objection to have no
legal basis. They further concluded that the user fees collected for
i npl enentati on of the plan woul d properly be used for the purposes stated
inthe plan. The Managers di smssed R ver Runners' challenge to DPOR s
power to manage the AHRA citing the ol orado state | egislature' s 1989
enactnent of the Arkansas R ver Recreation Act, Gl. Rev. Sat.

88 33-12.5-101 through 105 (1993 Qum Supp.), as granting DPCR the
authority to managenent recreational and commercial use of the upper
Arkansas Rver. Rver Runners appeal ed this decision to the Board.

5/ Athough Rver Runners directed its objections to BLMand DPCR its
subm ssi on shoul d have been treated as an appeal to the Board. See 43 OFR
1610. 5- 3(b).
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In his appeal, Horowtz contends that the plan does not adequatel y
address the applicable criteria, is vague, open-ended and not conducive to
the spirit of fair conpetition, and, if inplenented, wll ultinately force
himout of business (Appeal at 1). Specifically, he objects to the base
allocation calculation set forth in section |.A 4 of the plan, arguing that
the averagi ng and equal reduction nethod of determning initial use
all ocation creates excessi ve and undue economc hardship for his snall
conpany because that equation does not consider economic variabl es or
conpany size. He maintains that it is unfair that his conpany, wthits
snal | share of capacity and historic use, wll be subject to the sane
rationing calculations as the large outfitters, wth their vast amounts of
historic use, who created the overuse probl emand possess the resources to
survive rationing. He suggests that a fair approach woul d be a
proportional reduction based on perfornmance, contribution to overcapacity,
or noncontribution to overusage (Appeal at 2). Horowtz clains that the
al | ocation nethodol ogy wll unduly reduce and adversely affect his chances
to conpet e and continue operations since any loss of the little historic
use he has earned wll render his business unprofitable (Appeal at 3).

Horowtz disputes the redistribution procedures outlined in
section I.A5 of the plan, asserting that the 3-year recal cul ation cycle,
the roundi ng of f (as opposed to roundi ng up) nethod, and the 80- percent
rule "are prerequisites to redistribution that creates [sic] excessive
and undue economic hardshi p" for his conpany (Appeal at 4). Al these
strategies, Hrowtz submts, wll unfairly benefit large outfitters to
the detrinment of his small conpany (Appeal at 4-5). Horowtz al so opposes
counting part day trips as whol e days as required by section |.A7 of the
plan, arguing this provision is unfair and adversely inpacts his conpany' s
establ i shed and prospective clientel e because it will cause himto raise
his prices for both half and full day trips and wll eventually force him
toelimnate lucrative part day trips entirely (Appeal at 7). Horowtz
further contends that counting one-nan designated water craft such as
kayaks, canoes, and inflatabl e kayaks as two-man crafts, as nandated by
section |.A8 of the plan, artificially increases peopl e counts; that
requiring a conpany' s peopl e/ boat nunibers in the year that days reach
capacity to be wthin 80 percent of the outfitter's historic peopl e boat
average to prevent reduction of that conpany's nunber of boats on that day
l[imts growh; and that preventing outfitters fromi nterchangi ng nunibers of
peopl e between types of boats adversely affects his operation since, while
he has kayakers included in his historic use, there is no guarantee that
the market wll continue to request kayaking as opposed to rafting (Appeal
at 8).

Horow tz conpl ai ns that use of the word "may" in the statenent in
section |.A9 of the plan that "[r]ationing may be discontinued * * *" is
anibi guous since it inplies that rationing mght continue indefinitely and
asserts that the lack of a definitive rule places undue hardship on his
conpany while favoring outfitters who can benefit fromi ndecision (Appeal
at 9). He also objects to the suggestion in section |.A 13 that the
sharing plan, which enabl es his conpany to take advantage of the generosity
of others, mght be too conplicated and unworkabl e and requests that this
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provision remain in the plan and "that it be revisited to nake it work"
(Appeal at 10). Hnally, Hrowtz argues that if his conpany is subject to
an audit in accordance wth section |.A 14 of the plan, he should only be
assessed proportionately due to the costliness of such extended audits and
the adverse inpact the potential assessnent coul d have on his operations
(Appeal at 11).

Inits statenent of reasons (SR, 6/ Rver Runners reiterates its
contentions that:

A The Rationing Pan is an inpermssibl e burden on
interstate coomerce in violation of the Cormerce d ause of the
US onstitution.

B. The Rationing P an viol ates the Equal Protection d ause
of the Fourteenth Anendnent of the US onstitution and the Due
Process d ause of the ol orado (onstitution because the Rationing
Panis not rationally related to the protection of the resource
that it seeks to protect and because the A an has a
discrimnatory effect of Rver Runners, Ltd.

C The user fees generated by the rafting industry are used
for purposes other than that which directly benefit the rafting
i ndustry.

D The BLMand DPCR do not have sufficient authority to
i npl enent the Rationing A an.

E The Rationing P an dimnishes the rights of private
property owers al ong the Arkansas R ver.

(SR at 2).

Soecifically, Rver Runners asserts that inplenentation of the plan
woul d pl ace an inpermssi bl e burden on interstate cormerce in violation of
the Cormerce dause, Lhited Sates onstitution article |, section 8,
cl ause 3, because comrmercial rafting is a service in interstate conmerce
and limting the nunber of rafts Rver Runners can launch limts the nunber
of out-of-state custoners. Not only is the plan's onus on interstate
commer ce excessive inrelation to the local interests pronoted by it, but
R ver Runners avers that Gongress has not authorized the Sate of (ol orado
torestrict interstate coomerce in this manner (Petition for Say
(Petition) at 4-5; (pjection to Rationing AMan ((pjection) at 1-2).

6/ Rver Runners’ SCR summarizes the issues raised inits objection to the
rationing plan and inits petition for stay, both of which it incorporates
by reference. The Board denied the stay request by order dated Cot. 28,
1993.
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The plan runs afoul of both the Equal Protection dause of the
Fourteenth Anvendrnent of the US onstitution and the Due Process A ause of
the Sate's constitution, Rver Runners nai ntai ns, because the plan is not
rationally related to resource protection and has a discrimnatory effect
on the conpany (Petition at 5-6; (bjection at 2-3). According to R ver
Runners, the plan's failure to establish that it is rationally related to
the protection of the identified resources stens fromthe | ack of studies
inthe ARRW establishing a rel ati onship between the nunber of rafts
traveling the river and the perceived inpacts; show ng that safety
concerns increase when nore rafts are on the river; docunenting the need
for 20 percent |ess use on the weekdays; and supporting the distinction
between commercial and private rafts (Petition at 5-6; (bjection at 2-3).
R ver Runners further contends that the plan has a discrimnatory effect
because the financial loss wll be greater for a | arge conpany such as
itself which will have greater nunbers of rafts cut by the plan, because
the lottery systemused to al |l ocate avail abl e space on rationed days does
not recogni ze that a large conpany has a greater potential for growh than
a snal | conpany, and because the plan thwarts R ver Runners' nornal
practice of overbooking to offset "no shows," its ability to book and deal
wth large groups, and its systemof taking reservations in advance of
notice fromthe AHRA of a rationed day (Petition at 6-7, (bjection at 3-4).

R ver Runners objects to the AHRA s use of the | arge anount of user
fees generated by the rafting industry, claimng that the fees are being
utilized for purposes other than those directly benefitting the rafting
industry. Because the fees have not been enpl oyed for their stated
purpose, R ver Runners contends that the ARRWP and the rationing plan are
patently unjust (Petition at 7; (bjection at 4).

Fnally, Rver Runners argues that BLMand DPCR "do not have
sufficient authority to inplenent the Rationing P an particularly where
it dimnishes the rights of property owners al ong the Arkansas R ver”
(Petition at 7). Rver Runners asserts that, under (ol orado | aw
ownership of the surface of the nonnavi gabl e Arkansas R ver consists of a
checkerboard of public and private interests and notes that hol di ngs
t hroughout the AHRA are largely private al though BLMis the single | argest
| andowner (Petition at 7; (bjection at 4). According to Rver Runners,
even though the QWA nmay have given the Sate sone authority to nanage the
river as it traverses BLMland, no authority exists granting the Sate
the power to administer private lands al ong the river, and any private
| andowner along the river has the right to limt or curtail access across
their portion of the river (Petition at 7-8). Reliance on the Arkansas
Rver Recreation Act, Gl. Rev. Sat. 88 33-12.5-101 through 105 (1993
Qum Supp.), as authority for DPOR s nanagenent of the AHRA is mi spl aced,
R ver Runners nai ntains, because that statute specifically states that
the rights of adjacent property owers should not be curtailed (Petition
at 8. HRver Runners clains that the proposed admnistration of the
Arkansas R ver "specifically usurps" the property interests of David Smth
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of Rver Runners who owns several portions of land al ong the river used by
the outfitter as put-ins and take-outs and contravenes the express | anguage
of the Act (Petition at 8).

Inits answer, 7/ BLMcontends that neither appellant has shown that
the rationing plan for commercial boating use inthe AHRAis arbitrary,
capricious, or an abuse of discretion. To the contrary, BLMasserts that
there is a substantial basis for the plan and that, despite each
appel lant's claimthat it wll be treated unfairly, Horowtz because his
conpany is snall and R ver Runners because it is large, the plan treats all
permt hol ders equal ly, adding that BLMhas no obligation too nanage
the i ssuance of rafting permts so as to ensure the economic viability
of either appellant (Answer at 5). Wiile recognizing that the Board is
not the proper forumto deci de constitutional issues, BLMnevert hel ess
avers that Rver Runners' commerce cl ause and equal protection argunents
are neritless because they disregard the joint Federal -Sate nature of the
action and that the conpany's equal protection and due process argunents
also fail due to Rver Runners' inability to showthat the plan classifies
affected persons in a manner not rationally related to legitinate
gover nnent obj ectives (Answer at 5-6). BLMfinds Rver Runners' allegation
of inproper use of rafting user fees not only irrel evant, but,
unsubstantiated as it is, undeserving of response (Answer at 6). BLM
further discounts Rver Runners' challenge to the Sate's authority to
nanage the surface of the river as it crosses private | ands and poi nts out
that Rver Runners has not seriously chal l enged BLMs authority to i ssue
the plan (Answer at 7).

BLMasserts that all the issues raised by Horowtz were extensively
addressed during the devel opnent of the plan by both the rafting industry
and the public, noting that Horowtz was a nenber of the outfitters
committee assisting BLMand DPCRin the creation of the plan. BLM
nai ntains that the fornulation of the rationing plan foll owed the
gui del i nes of the ARRWP and represents the best conbination of options
neeting the designated criteria in the extrenely conpl ex nanagenent setting
of the AHRA Wiile recognizing that not all points of the plan affect each
outfitter identically, BLMcontends that the plan treats all outfitters in
the sane manner and degree and, thus, does not favor any one conpany or
group of conpani es (Response to Horowtz Appeal at 1).

BLMdenies that it is unfair to subject Horowtz to the sane rationi ng
calculations as other outfitters or to use equal reductions for all
outfitters, rejecting Horowtz' inplicit request that his conpany be gi ven
preferential treatnent (Response to Horowtz Appeal at 2-3). BLMasserts
that Horowtz' claimthat the plan woul d have a devastating inpact on his
conpany is greatly exaggerated since only a few days i n desi gnated sections

7/ BLMs consol i dated answer consists of |egal argunents presented by the
Solicitor's Gfice (Answer) and responses to the specific issues raised by
appel lants prepared by BLMon behal f of itself and DPOR as managers of the
AHRA (Response) .
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of the river wll be rationed and observes that the 20-percent weekday
reduction in certain sections of the river challenged by Horowtz
conforns to the directives of the ARRMP (Response to Horowtz Appeal at 2).
Horow tz' objections to various aspects of the redistribution procedures
are neritless, BLMavers, explaining that the 3-year period af fords
suitable tine in which to anal yze the inpacts of rationi ng because it
mni mzes the effects of occasional adverse circunstances and provi des
outfitters sufficient tine to adjust to the new operating constraints
created by rationing; that the 80-percent rule takes into account the
variabl es affecting a conpany' s use of its allocation; and that use of
rounding off is a well-established and conpl etely fair nethod for
redistribution (Response to Horowtz Appeal at 3-4). BLMsubmts that the
redistribution nethod outlined in the plan, the basic formul a for which was
suggested by Horow tz, gives snall conpanies, as well as all others, a
chance to grow on specific rationed days and is fair to all concerned
(Response to Horowtz Appeal at 3-4).

BLMdi scounts Horowtz's opposition to counting any part of a day as
a whol e day, stating that 43 GFR 8372.0-5(h) defines a user day to include
partial days as well as whol e cal endar days and that using ot her nethods
toration the various types of trips had been considered and rejected as
exceptional ly difficult and essential ly unmanageabl e (Response to Horowtz
Appeal at 4). The plan's enuneration of 8 peopl e as the nunber of users
per raft and two peopl e as the nunber of users per kayak, inflatable kayak,
two-seat cataraft, and canoe for rationi ng purposes, BLMexpl ai ns, was
desi gned to prevent specul ation and dranatic increases in the nunber of
peopl e on the river as were the use of the 80-percent figure for the
peopl e/ boat average and the prohi bition of interchangi ng the types of
crafts used by an outfitter on a rationed day (Response to Horow tz Appeal
at 5).

BLM defends the use of the word "nay" in the statenent about
t he di scontinuance of rationing on the ground that this | anguage cones
directly fromthe ARRW and thus is not appeal abl e and refl ects the fact
that not all reductions in river usage wll be attributable to factors
justifying the cancellation of rationing (Response to Horowtz Appeal
at 5). Horowtz appeal of the suggestion that sharing mght be unworkabl e
is prenature, BLMasserts, since there currently is no proposal to renove
sharing fromthe plan (Response to Horowitz Appeal at 5). Hnally, BLM
contends that the audit paynent provisions of the plan are equitabl e since
only outfitters failing to correct identified discrepancies wll be subject
tointensive audits and the costs of the audit, as well as any assessed
fines, wll be levied on the outfitter only if the audit proves the
allegations (Response to Horowtz Appeal at 5-6).

[1] Pursuant to the joint nanagenent responsibilities delineated in
the QWA BLMand DPCR devel oped the chal l enged rationing plan to ful fill
the directives of the ARRW. The Board has held that a BLM nanagenent
deci sion inpl enenting a resource managenent plan (RW) will be affirned if
the decision is based on a consideration of all relevant factors and is
supported by the record, absent a show ng of clear reasons for nodification
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or reversal. Gerry Zanora, 125 |BLA 10, 14 (1992), and cases cited. A
nere difference of opinion regarding proper nanagenent wll not overcone
an anpl y supported BLM nanagenent deci sion. Southern Uah WI der ness
Aliance, 128 IBLA 382, 389 (1994); Qegon Shores Gonservation Goalition,
83 IBLA1l, 6 (1984). Athough the ARRW is an anendnent to the Royal
Grge MP rather than an RMP, an MP properly forns the basis for

proposed actions until superseded by an RW (see 43 (PR 1610.8(a)) and MP
anendnents are governed by the sane rules as RWP anendnents. See 43 GFRR
1610.8(a)(3)(ii). Thus, the standard of review applicable to decisions

i npl enenti ng RW s al so governs review of MAP i npl enent ati on deci si ons.

The rationing plan for commercial boating use of the AHRA finds
abundant support in the record. The ARRW established the paraneters for
the rationing plan and cited the applicable criteria and possibl e
allocation nethods. To the extent Horowtz and R ver Runners now att enpt
to chal l enge the decisions nade in the 1989 ARRW, including the
establ i shnent of different carrying capacities for weekdays versus weekends
and hol i days and the use of collected fees, or the adequacy of the bases
for the decisions, those objections are beyond the Board s jurisdiction,
as well as untinely. The review procedures applicable to RWP s and
anendnent s thereto, 43 GR 1610.5-2, are equal |y applicable to MP s and
their anendnents. Qegon Shores onservation Goalition, supra at 2; Qegon
Natural Resources ouncil, 78 IBLA 124, 127 (1983). Therefore, disputed
ARRWP det ermnations shoul d have been protested to the Drector, BLM by
January 17, 1989, as indicated in the ARRMP, and nay not now be heard by
t he Boar d.

R ver Runners' constitutional challenges simlarly are not subject
toreviewby the Board. It is well established that the Departnent of the
Interior, as an agency of the executive branch of Governnent, is not the
proper forumto consider constitutional challenges. Laguna Gatuna, Inc.,
131 IBLA 169, 173 (1994); QO gani zed Sportsnen of Lassen Gounty, 124 BLA
325, 330 (1992). In any event, Rver Runners' assertion of equal
protection viol ations appears misguided given that all outfitters are
subject to the sane al locati on system See Anerada Hess Gorp., 128 |1 BLA
94, 98 (1993).

Ve further reject Rver Runners' challenge to DPORs authority to
nanage activities on the Arkansas Rver. A though the outfitter relies on
the court's decision in People v. Bmert, 597 P.2d 1025, 1027 (ol o. 1979),
as support for its clamthat, under common | aw adjacent riparian
| andowners hold title to land under nonnavi gabl e streans, that decision
also explicitly notes that "it is wthin the conpetence of the General
Assenbly to nodi fy rules of coomon laww thin constitutional paraneters,”
id., and suggests that the | egislative process is the proper nethod to
achi eve the goal of accommodating the increasing demand for recreational
use on the waters of the Sate. Id. at 1029. The Arkansas R ver
Recreational Act, Gol. Rev. Sat. 88 33-12.5-101 through 105 (1993 Qum
Supp.), enbodies the Sate of Golorado's policy determnation that the
Sate should regul ate
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recreational use of the river. See l. Rev. Sat. 8§ 33-12.5-102 (1993
Qum Supp.). The private rights preserved by the statute invol ve private
| andowner rights along the river and water rights, not rights over the
surface of the water. See l. Rev. Sat. 88 33-12.5-102, 33-12.5-104
(1993 Auim Supp.). Thus, we find no inpedi nent to DPCR s nmanagenent of
the river in cooperation wth BLM

The bul k of Horowtz' and R ver Runners' objections to the rationing
pl an consists sinply of differences of opinion wth BLMover the proper
allocation of rationed use, wth Horowtz clai mng that he shoul d receive
special treatnent because his conpany is small and R ver Runners seeki ng
preferential handling because it is large. The record reveals that BLMand
CPCR careful |y considered the issues rai sed on appeal during the course of
devel oping the rationing plan and consci entiously foll oned the nandat es of
the ARRW and the directives of the BLMMunual and Handbook. The pl an
fairly and inpartially apportions rationed use consistent wth the
appl i cabl e gui delines. Appellants' attenpts to substitute their judgnent
for that of BLMand DPOR fall far short of denonstrating that BLMs
j udgnent is unreasonabl e and shoul d be overturned. See Southern U ah
Wl derness Al liance, supra at 382. Thus, we find that the record contains
plentiful support for the rationing plan and concl ude that appel | ants'

di fferences of opinion wth the nanagenent determnations in the plan are
insufficient to undermne the validity of the plan.

To the extent not specifically addressed herein, appellants' other
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GR 4.1, the decisions
appeal ed fromare af firned.

WIT A ITrwn
Admini strative Judge

| concur:

Gl M FHazier
Admini strative Judge
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